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I. IDENTITY OF PETITIONER 

The Washington Coalition for Open Government 

(WCOG) seeks review of the Court of Appeals decision 

designated in Part II. 

II. COURT OF APPEALS DECISION 

WCOG seeks review of the unpublished opinion in San 

Juan County v. Washington Coalition for Open Government 

(WCOG), No. 84941-7-I, dated November 13, 2023. Appendix 

A. 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether the County violated RCW 42.56.904 in 

response to WCOG's PRA request for attorney invoices by 

excessively redacting the invoices to withhold all descriptions of 

attorney work performed. 

2. Whether the County's exemption logs, which 

merely recited redaction codes to explain the County's blanket 

redactions of all work performed, violated RCW 42.56.210(3) 

and RCW 42.56.904. 
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3. Whether the County's overt consideration of 

WCOG's identity as the requestor as a basis for withholding 

public records from WCOG violates RCW 42.56.080(2). 

IV. INTRODUCTION 

Petitioner WCOG seeks review of the unpublished opinion 

which affirmed the trial court's dismissal of WCOG's action 

against respondent San Juan County for violations of Public 

Records Act, Chap. 42.56 RCW ("PRA"). The County violated 

the PRA by (A) excessively redacting attorney invoices contrary 

to RCW 42.56.904, and (B) failing to explain how exemptions 

were applied to redacted records in violation of RCW 

42.56.210(3) and RCW 42.56.904. The lower courts' rulings are 

based on an erroneous interpretation ofRCW 42.56.904, a statute 

enacted by the 2007 legislature to significantly curtail the 

application of the existing attorney-client and work product 

privileges to government attorney invoices under the PRA. That 

section provides: 

Intent-2007 c 391. 
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It is the intent of the legislature to clarify that no 
reasonable construction of chapter 42.56 RCW has 
ever allowed attorney invoices to be withheld in 
their entirety by any public entity in a request for 
documents under that chapter. It is further the 
intent of the legislature that specific descriptions 
of work performed be redacted only if they 
would reveal an attorney's mental impressions, 
actual legal advice, theories, or opinions, or are 
otherwise exempt under chapter 391, Laws of 
2007 or other laws, with the burden upon the 
public entity to justify each redaction and 
narrowly construe any exception to full 
disclosure. The legislature intends to clarify that the 
public's interest in open, accountable government 
includes an accounting of any expenditure of public 
resources, including through liability insurance, 
upon private legal counsel or private consultants. 
(Emphasis added). 

Laws of 2007, ch. 391, § l ;  RCW 42.56.904. 

The Court of Appeals erroneously upheld the County's 

blanket redaction of all descriptions of work performed in 

attorney invoices. The Court of Appeals' erroneous 

interpretation of RCW 42.56.904 contradicts the language and 

underlying policy of the statute, and renders the statutory 

language meaningless in violation of well-established principles 

of statutory construction. 
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This Court should grant review under RAP 13 .4(b )(1) and 

(2) because the unpublished opinion below directly conflicts 

with this Court's opinion in Yakima County v. Yakima Herald-

Republic, 170 Wn.2d 775, 797, 246 P.3d 768 (2011) and the 

Court of Appeals' opinion in Asotin County v. Eggleston, 7 Wn. 

App. 2d 143, 432 P.3d 1235 (2019). This Court should also grant 

review under RAP 13. 4(b )( 4) because the correct application of 

RCW 42.56.904 is an issue of substantial public interest that 

needs to be resolved by this Court. 

V. STATEMENT OF THE CASE 

A. The 2007 legislature enacted RCW 42.56.904 to 
significantly curtail the application of the attorney­
client and work product exemptions to government 
attorney invoices under the PRA. 

The PRA requires all state and local agencies to produce 

public records upon request by any person, subject to various 

exemptions codified in the PRA and other statutes. The original 

1972 Public Disclosure Act incorporated the work product 

doctrine as a PRA exemption as follows: 
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(j) Records which are relevant to a 
controversy to which an agency is a party but which 
records would not be available to another party 
under the rules of pretrial discovery for causes 
pending in the superior courts. 

Laws of 1973, ch. 1, §31 ( l)(j); former RCW 42.17.310(1 )(j); see 

Limstrom v. Ladenburg, 136 Wn.2d 595, 612, 963 P.2d 869 

(1998). The same exemption is now codified at RCW 42.56.290. 

Under Hangartner v. Seattle, 151 Wn.2d 439, 451, 90 P.3d 26 

(2004), the attorney-client privilege is also incorporated into the 

PRA as an exemption and subject to redaction. Prior to 2007 

attorney invoices were subject to redaction as work product 

under RCW 42.56.290. 

In 2006 Thurston County refused to produce invoices for 

private attorneys who spent more than $250,000 on the defense 

of a discrimination lawsuit brought by deputy prosecutors. See 

West v. Thurston County, 168 Wn. App. 162, 168, 275 P.3d 1200 

(2012). In 2007, the legislature responded by enacting RCW 

42.56.904 to limit the application of the existing work product 

exemption to attorney invoices. The legislature clarified that 

5 



public attorney invoices are important public records, and set 

forth specific requirements for redacting such invoices. 

The complete text of the RCW 42.56.904, separated into 

one-sentence paragraphs for readability, is as follows: 

Intent-2007 c 391. 

It is the intent of the legislature to clarify that no 
reasonable construction of chapter 42.56 RCW has 
ever allowed attorney invoices to be withheld in 
their entirety by any public entity in a request for 
documents under that chapter. 

It is further the intent of the legislature that specific 
descriptions of work performed be redacted only if 
they would reveal an attorney's mental impressions, 
actual legal advice, theories, or opinions, or are 
otherwise exempt under chapter 391, Laws of 2007 
or other laws, with the burden upon the public entity 
to justify each redaction and narrowly construe any 
exception to full disclosure. 

The legislature intends to clarify that the public's 
interest in open, accountable government includes 
an accounting of any expenditure of public 
resources, including through liability insurance, 
upon private legal counsel or private consultants. 

Laws of 2007, ch. 391, § l ;  RCW 42.56.904. 

SHB 1897 was supported by, inter alia, the Washington 

Attorney General, WCOG and the Allied Daily Newspapers of 
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Washington. SHE 1897 House Bill Report (2007); Appendix B 

at 3-4. Supporters of increased transparency explained that the 

public has the right to know how government legal fees are spent, 

that attorney invoices can be disclosed without harming agencies 

in litigation, and that lawyers representing agencies are not acting 

as private attorneys but as government officials. Id. at 3. 

Opposition to SHE 1897 was limited to a small group of 

private, for-profit defense attorneys who represent government 

agencies, including attorney Jeff Myers, who is the attorney for 

San Juan County in this case. SHE 1897 House Bill Report; 

Appendix B at 3. These private defense attorneys testified 

against SHE 1897 precisely because the bill would require 

agencies to disclose information in attorney invoices that these 

defense attorneys asserted would have been privileged or work 

product under existing common law: 

(Opposed) The amount of the attorney invoices 
should be disclosed. That is accountability. The 
concern with the bill, however, is that the Public 
Records Act is not intended to create an advantage 
to one side in litigation involving government 
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entitles. This bill tilts the playing field in favor of 

those suing government by narrowing the scope of 

what courts have considered to be work product. 

This bill only includes a portion of what is typically 

considered work product. The best place to 

determine what is work product is in the courts. The 

entire sentence, starting at the end of line seven 

should be deleted from the bill. Or, the bill should 

be amended to include the entire definition of work 

product. 

Id.; Appendix Bat 3. 

The original bill, HB 1897 (1/31/07), did not include the 

phrase "or are otherwise exempt under chapter 391, Laws of 

2007 or other laws." 1 However, at the hearing the committee 

became aware that attorney invoices might contain exempt 

information other than privileged communications or work 

product., such as credit card numbers. Appendix B at 34-35. 

Supporters explained that such information could also be 

redacted. Id. Consequently, after the hearing, SHB 1897 

amended the bill to include the phrase "or are otherwise exempt 

1 Available online at https://lawfilesext.leg.wa.gov/biennium/2007-
08/Pdf/Bills/House%20Bills/1897.pdf#page= l (last visited May 29, 
2023). 
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under this act or other laws" to incorporate PRA exemptions 

other than privilege and work product: 

It is further the intent of the legislature that specific 
descriptions of work performed be redacted only if 
they would reveal an attorney's mental impressions, 
actual legal advice, theories, or opinions, or are 
otherwise exempt under this act or other laws, with 
the burden upon the public entity to justify each 
redaction and narrowly construe any exception to 
full disclosure. 2 

CP 312. This amendment incorporated other PRA exemptions, 

such as credit card numbers under RCW 42.56.230(5), that might 

apply to attorney invoices. 3 

The 2007 legislature rejected the self-serving concerns of 

private defense attorneys and enacted SHB 1897 by 

overwhelming majorities of 94 to 2, and 44 to 4. Id. at 1. In 

other words, the handful of private defense attorneys, at whom 

2 Available online at https://lawfilesext.leg.wa.gov/biennium/2007-
08/Pdf/Bills/House%20Bills/1897-S.pdf#page= l (last visited May 29, 
2023). 

3 For example, attorney Myers' invoice dated December 31, 2020 (above) 
included his law firm's corporate tax ID number, which was redacted. CP 
86. WCOG does not object to narrow redaction of this sort of exempt 
information. 
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the bill was aimed, decisively lost their anti-PRA policy 

arguments sixteen years ago. 

B. RCW 42.56.904 functioned as intended for thirteen 
(13) years, with no agency disputing the purpose or 
effect of that statute. 

Since 2007 virtually all state and local agencies have 

understood RCW 42.56.904 means exactly what it says: 

descriptions of attorney work performed are not exempt from 

disclosure under the PRA, except in narrow circumstances where 

they disclose attorney mental impressions, privileged advice, or 

information subject to another PRA exemption. Here is an 

example of an invoice from attorney Jeff Myers that WCOG 

obtained from the Washington Counties Risk Pool (WCRP) for 

a case in which attorney Myers was representing respondent San 

Juan County, appropriately disclosing most of the descriptions of 

work performed: 
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RCW 42.56.904 functioned as intended for thirteen (13) 

years, with no agency or court disputing the obvious purpose and 

legal effect of that statute. In 2011, this Court correctly noted 

that RCW 42.56.904 restricted the application of the work 

product doctrine in RCW 42.56.290 to attorney invoices: 

[T]he legislature enacted RCW 42.56.904 as a result 
of the West/Broyles litigation to clarify that 
discovery rules, as they applied to attorney fees paid 

4 WCOG does not concede that even the limited redactions in this WCRP 
invoice were appropriate under RCW 42.56.904, but WCRP is not the 
defendant agency in this case. 
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by a public agency, do not exempt attorney fee 
invoices in their entirety under the PRA. 

Yakima County, 170 Wn.2d at 797. The unpublished opinion 

directly conflicts with this Court's decision in Yakima Herald by 

allowing blanket redaction of attorney invoices. 

InAsotin County, 7 Wn. App. 2d 143, the county brought 

a lawsuit against the requestor seeking to enjoin the release of its 

own attorney invoices. But the County merely provided the 

unredacted invoices to the trial court without suggesting any 

particular redactions. Id. at 147. After the trial court ordered the 

county to propose specific redactions to its invoice the County 

finally complied with RCW 42.56.904 by narrowly redacting its 

mv01ces: 

[T]he County's redactions are very narrowly 
tailored to prevent the disclosure of only those 
minimal references from which one could 
conceivably deduce an attorney's mental 
impressions, legal advice, theories, or opinions. 

Id. at 149. On appeal, the trial court reversed the trial court's 

erroneous determination that the requestor was not the prevailing 
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party for purposes of attorney's fees and penalties, noting that 

RCW 42.56. 904 "could hardly be clearer" and that 

Mr. Eggleston consistently allowed for the 
possibility that the county's invoices might contain 
legitimately exempt information. He opposed (1) 
the county's attempt to enjoin any production and 
(2) its failure to undertake a good faith effort to 
redact exempt information until ordered to do so by 
the court. 

Id. at 155. The unpublished opinion in this case, allowing 

blanket redaction of attorney invoices, is directly contrary to 

Division Ill's opinion in Asotin County. 

C. WCOG requested San Juan County's attorney 
invoices for Kildujf v. San Juan County, 194 Wn.2d 859, 
862, 453 P.3d 719 (2019). 

In 2015 San Juan County enacted an invalid local 

ordinance that purported to require PRA requestors to exhaust 

"administrative remedies" before bringing a lawsuit under the 

PRA. In Kildujf v. San Juan County, 194 Wn.2d 859, 871-872, 

453 P.3d 719 (2019) this Court held 9 to O that the County had 

no legal authority to modify the PRA by local ordinance. 

WCOG, represented by undersigned counsel, appeared as amicus 
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curiae in Kilduff, correctly explaining that the County had no 

authority to enact the regulation. 

Rather than having deputy prosecutors defend the county's 

ordinance, the prosecutor hired outside counsel, paying more 

than $100,000 to unsuccessfully defend the County's illegal 

attack on the PRA. CP 54-77. After this Court's Kilduff opinion 

was published, WCOG sought to investigate San Juan County's 

wasteful use of outside counsel in PRA cases. 

In April 2020 WCOG made a PRA request for invoices 

and other public records relating to the Kilduff case: 

All invoices, contracts, correspondence, notes, bids, 
proposals, records relating to conflicts of interest, 
meeting minutes, and any other records relating to 
the County's use of outside counsel in Kilduff v. 
San Juan County (in any court). 

CP 7, 51-53. In response, the County produced, inter alia, 

eighty-one (81) pages of excessively redacted invoices from the 

San Juan County v. Kilduff case. The County redacted all of the 

narrative descriptions of work performed by the attorneys, 

replacing such descriptions with the code "1 C, 2:" 
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CP 56. 

The County did not provide any written explanation of 

how these redactions were applied or why all of the descriptions 

of work performed were redacted. Instead, the County provided 

a document called "Brief Explanation Codes" which provided 

only generic explanations for the County's redactions. CP 78. 

D. The trial court dismissed WCOG's case without ever 
explaining how it had interpreted and applied RCW 
42.56.904. 

In October 2020, while the County was still in the process 

of responding to WCOG's PRA request, the County commenced 
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this lawsuit seeking a declaratory ruling that the County was not 

required to produce emails in a PST file ( even though it could 

easily have done so). 5 WCOG brought this PRA case as a 

counterclaim against the County for excessively redacting the 

invoices in violation of RCW 42.56.904 and for failing to 

produce adequate exemption logs. CP 22-30 

WCOG moved for partial summary judgment that the 

County violated the PRA by (i) excessively redacting attorney 

invoices contrary to RCW 42.56.904, and (ii) failing to explain 

how exemptions were applied to redacted records in violation of 

RCW 42.56.210(3). CP 34-43. In response, the County (i) 

ignored the actual language of RCW 42.56.904, (ii) took bits of 

legislative history out of context, (iii) cited numerous 

inapplicable non-Washington authorities, (iv) complained about 

WCOG in direct violation of RCW 42.56.080(2), and (v) falsely 

5 WCOG chose to not litigate the PST email issue that caused San Juan 
County to sue WCOG in the first place. CP 22. Only WCOG's PRA 
counterclaims are at issue in this case. 
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asserted that the application of RCW 42.56.210(3) to attorney 

invoices had already been addressed in an earlier unpublished 

opinion involving WCOG. CP 260. The County repeated the 

same self-serving policy arguments, using the exact same tropes 

about "unfair advantage" and "uneven playing field," that the 

2007 legislature rejected sixteen (16) years ago. CP 152. 

The County also submitted a declaration in which its 

prosecutor admitted that all the descriptions of work performed 

were redacted from the invoices by a clerk pursuant to pre­

existing instructions, and that such blanket redactions were 

based, not on RCW 42.56.904 (2007), but on what the prosecutor 

claimed to have learned more than thirty (30) years ago as a 

private attorney representing private clients. CP 223-230. It is 

undisputed that the review and redaction explicitly required by 

RCW 42.56. 904 was never performed. 

In reply, WCOG explained that the County's 

interpretation of RCW 42.56.904 rendered the statutory text 

17 



meaningless, m violation of basic principles of statutory 

construction: 

The County's assertion that this statutory text 
allows blanket redaction of all descriptions of work 
performed-blanket redactions performed by a 
clerk without any actual review of the content by an 
attorney-is absurd. If the County were correct 
then the statutory text highlighted above would be 
meaningless. 

CP 266. 

In February 2022 the trial court issued orders (i) denying 

WCOG's motion for partial summary judgment and (ii) ordering 

in camera review over the County's objections. CP 316-3 19. 

Neither order explained how the trial court had interpreted and 

applied RCW 42.56.904. Id. 

In September 2022 the trial court erroneously upheld the 

County's redactions, issuing an order, drafted by the County, that 

again made no attempt to explain how RCW 42.56. 904 had been 

interpreted and applied by the trial court. CP 3 59. 

WCOG moved for reconsideration, again explaining that 

the County's interpretation of RCW 42.56.904 rendered that 
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statute meaningless. CP 367-368. The County made no attempt 

to argue otherwise, cited the same irrelevant cases as before, and 

repeated the same policy arguments that the 2007 legislature had 

already rejected. CP 396-400, 407. 

The trial court denied reconsideration. The trial court's 

order did not even cite 42.56.904, much less explain how the trial 

court had interpreted that statute to uphold the County's blanket 

redactions of the County's invoices. CP 414. 

E. The Court of Appeals misinterpreted RCW 42.56.904, 
adopting an erroneous interpretation that ignores the 
obvious purpose of the statute and renders the 
statutory text meaningless. 

WCOG appealed, explaining in its opening brief that the 

trial court's erroneous interpretation ofRCW 42.56.904 rendered 

the actual language of the statute meaningless. App. Br. at 17-

25. Once again the County's brief ignored the issue of proper 

statutory construction, relying instead on inapplicable cases and 

policy arguments that the 2007 legislature had already rejected 

in enacting RCW 42.56.904. Resp. Br. at 8, 30, 44-48. WCOG's 

reply brief noted that the County was "unable to explain how its 
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interpretation [of RCW 42.56.904] gives any effect to the 

statutory text." Reply Br. at 15. 

The Court of Appeals affirmed in an unpublished opinion 

that ignored the plain language, legislative history and obvious 

purpose of RCW 42.56.904. The Court of Appeals failed to 

understand that RCW 42.56.904 is not a separate PRA 

exemption, but was merely intended to restrict the application of 

the pre-existing work product exemption in RCW 42.56.290 to 

attorney invoices. The Court of Appeals erroneously concluded 

that RCW 42.56.904 was "plain on its face," and misinterpreted 

the phrase "other laws" to allow the County to redact all 

descriptions of work performed under RCW 42.56.290. 

Unpublished Opinion at 10. 

Like the trial court and the County, the Court of Appeals 

made no attempt to explain how its interpretation of RCW 

42.56.904 gave any actual effect to the language of the statute. 

Making matters worse, the court erroneously stated that WCOG 

had made its statutory construction for the first time at oral 
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argument. Id.. In fact, WCOG repeatedly made this statutory 

construction argument in both the trial court and in its 

appellate briefs, and the County repeatedly ignored the issue. 

CP 266, 367, 404� App. Br. at 17, 21-25� Reply Br. at 14-16. 

The Court of Appeals' unpublished opinion is so 

obviously erroneous that neither the County nor any other public 

agency moved the Court of Appeals to publish that opinion. As 

a result, after sixteen (16) years of RCW 42. 56.904 functioning 

as the 2007 legislature intended, that statute is now effectively 

unenforceable in San Juan, Island, Whatcom, Skagit, Snohomish 

and King Counties. 

VI. STANDARD OF REVIEW 

The County has the burden to prove that it has complied 

with the PRA. RCW 42.56.550(1). As the requestor, WCOG 

was not required to submit any evidence whatsoever. 

Nonetheless, the undisputed evidence establishes that the 

County's blanket redactions of attorney work performed do not 

comply with RCW 42.56. 904. 
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This Court engages in de novo review of the documentary 

evidence in the record, the trial court ruling, and the unpublished 

opinion of the Court of Appeals. Progressive Animal Welfare 

Society v. UW, 125 Wn.2d 243, 252-253, 884 P.2d 592 (1994) 

(PAWS II); RCW 42.56.550(1). More importantly, this Court-

itself a body of attorneys accustomed to preexisting work product 

and attorney-client privileges-must disregard the interests of 

government attorneys and construe RCW 42.56.904 liberally in 

favor of public disclosure. Id., at 260; RCW 42.56.030. 

VII. ARGUMENT 

A. The County's excessive redactions of attorney invoices 
do not comply with RCW 42.56.904. 

The Court of Appeals misunderstood the relationship 

between the existing work product exemption in RCW 42.56.290 

and the 2007 legislature's clarification in RCW 42.56. 904 of how 

that work product exemption should be narrowly applied to 

attorney invoices. The court misinterpreted the phrase "or other 

laws" in RCW 42.56.904 as merely incorporating the existing 
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work product exemption m RCW 42.56.290 into a new 

exemption for attorney invoices. Unpublished Opinion at 6-7. 6 

But RCW 42.56.904 is not a new, separate PRA 

exemption. That statute is merely an expression of the 

legislature's "INTENT" to curtail the application of the existing 

work product exemption in RCW 42.56.290. That is why the 

entire 2007 legislation (SHB 1897) consists of only one section 

clearly labeled "INTENT" and includes no other operative 

language. See Laws of 2007, ch. 391. That is why the 

legislature's "intent" was codified at the very end of Chapter 

42.56 RCW rather immediately after existing PRA exemptions. 

The Court of Appeals erroneously agreed with the County 

that the phrase "otherwise exempt under this act or other laws" 

in RCW 42.56.904 incorporates RCW 42.56.290 and all the 

existing case law on privilege and work product under which 

6 The work product exemption in RCW 42.56.290 is not limited to cases 
that are still pending. The irrelevant assertion that the Kilduff case was 
still being "actively litigated," Unpublished Opinion at 7, indicates that the 
Court of Appeals did not understand how RCW 42.56.290 works. 
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descriptions of work performed in invoices are exempt as work 

product. WCOG repeatedly explained that this interpretation of 

RCW 42.56.904 renders the underlined text meaningless: 

It is further the intent of the legislature that specific 
descriptions of work performed be redacted only if 
they would reveal an attorney's mental impressions, 
actual legal advice, theories, or opinions, or are 
otherwise exempt under chapter 391, Laws of 2007 
or other laws, with the burden upon the public entity 
to justify each redaction and narrowly construe any 
exception to full disclosure. 

If the phrase "otherwise exempt" included the preexisting PRA 

exemptions for privilege and work product-allowing blanket 

redaction of all descriptions of work performed without any 

particular justification-then the underlined language (above) 

would be pointless and ineffective. Such an interpretation is 

impermissible under the PRA and as a matter of statutory 

construction. RCW 42.56.030; State v. Flowers, 154 Wn. App. 

462, 466, 225 P.3d 476 (2010). 

Like the County and the trial court, the Court of Appeals 

made no attempt to respond to WCOG's point or to explain how 

its interpretation of RCW 42.56.904 actually gave effect to all 
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the language of the statute. Instead, the court erroneously 

asserted that its interpretation of the statute was based on the 

"plain" language of the statute. Unpublished Opinion at 9-10. 

The court also ignored the legislative history of RCW 42.56.904 

based on its erroneous interpretation of the statute. Id. at 9. 7 

The Court of Appeals erroneously concluded that 

WCOG's correct, narrow interpretation of RCW 42.56.904 

would require the disclosure of privileged materials and/or allow 

WCOG to "decipher" the County's litigation plans. Unpublished 

Opinion at 8. On the contrary, the 2007 legislature was aware 

that attorney invoices might require narrow redactions to protect 

actual attorney mental impressions, theories and strategy. RCW 

42.56.904 specifically permits agencies to redact descriptions of 

work performed but "only if they would reveal an attorney's 

mental impressions, actual legal advice, theories, or opinions." 

The Court of Appeals erroneously second-guessed the 2007 

7 The Court of Appeals correctly ignored the litany of irrelevant work 
product cases repeatedly cited by the County. See Resp. Br. at 44-53. 
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legislature on the policy issue of what should be redacted from 

attorney invoices where such invoices are paid with tax dollars. 

Like the County, the Court of Appeals was unable to explain why 

the narrow redactions actually permitted by RCW 42.56.904 

were not sufficient to protect the County's legal interests. 

This Court should grant review under RAP 13 .4(b )(1) and 

(2) because the unpublished opinion, which interprets RCW 

42.56.904 to have no legal effect whatsoever, directly conflicts 

with this Court's opinion in Yakima County, 170 Wn.2d 775, and 

the Court of Appeals' opinion in Asotin County, 7 Wn. App. 2d 

143 which correctly note that RCW 42.56.904 significantly 

restricted the redaction of attorney invoices under the PRA. This 

Court should also grant review under RAP l 3.4(b )( 4) because 

the correct application of RCW 42.56. 904 in the six counties in 

Division One is an issue of substantial public interest that needs 

to be resolved by this Court. 
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B. The County's exemption logs do not comply with RCW 
42.56.210(3) and RCW 42.56.904. 

In addition to RCW 42.56.210(3), which requires agencies 

to explain in writing why records are redacted or withheld, RCW 

42.56.904 imposes a specific additional restriction on the 

redaction of attorney invoices, requiring agencies to "justify each 

redaction and narrowly construe any exemption to full 

disclosure." That statute, combined with RCW 42.56.210(3), 

required the County to actually explain the necessity of each 

individual redaction. Repeatedly citing the same redaction code 

does not comply with RCW 42.56. 904 whether or not such codes 

would comply with RCW 42.56.210(3). 

The Court of Appeals (i) erroneously asserted that WCOG 

only challenged the County's compliance with RCW 

42.56.210(3) and (ii) completely ignored the specific redaction 

requirement in RCW 42.56.904. See Unpublished Opinion at 11-

13. The cases relied on by the Court of Appeals do not address 

RCW 42.56. 904. 
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This Court should grant review under RAP 13 .4 because 

the Court of Appeals' interpretation of the specific redaction 

requirement in RCW 42.56.904 renders the statutory text 

meaningless, in violation of basic principles of statutory 

construction. See Flowers, 154 Wn. App. at 466, 

C. The County's overt consideration of WCOG's identity 
as the requestor violates RCW 42.56.080(2). 

The PRA explicitly prohibits consideration of WCOG's 

identity as requestor or the purpose of its request. RCW 

42.56.080(2); Livingston v. Cedeno, 164 Wn.2d 46, 186 P.3d 

1055 (2008). In this case the County prosecutor admitted that his 

decision to withhold the Kilduff invoices was based, at least in 

part, on the fact that WCOG and its undersigned counsel were 

involved in the Kilduff case. CP 229-230. The prosecutor even 

suggested that WCOG' s relationship with the plaintiff in Kilduff 

required the Court to treat WCOG differently from other 

requestors. Id. 

The Court of Appeals held that the County did not violate 

RCW 42.56.080 for two reasons, both of which are erroneous as 
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a matter of law. First, the court stated that the County 

"appropriately" redacted the invoices. Unpublished Opinion at 

11. The court erroneously assumed that the County was required 

to redact all descriptions of work performed and/or that the 

County would not have waived some or all of its work product 

exemptions if WCOG were not the requestor. Second, the court 

improperly shifted the burden of proof to WCOG, stating that 

"WCOG produced no evidence" that the County would have 

treated another requestor differently. Under RCW 42.56.550(1) 

WCOG had no obligation to prove that the County improperly 

discriminated against WCOG. On the contrary, the County had 

the burden to prove that it treated WCOG the same as any other 

requestor but admitted that it had not done so. 

D. WCOG requests an award of reasonable attorney's 
fees for this appeal pursuant to RCW 42.56.550(4). 

Pursuant to RAP 18.1 and RCW 42.56.550(4) WCOG 

requests an award of reasonable attorney's fees for this appeal, 

including the attorney's fees reasonably incurred by WCOG in 

the Court of Appeals. WCOG will provide the affidavit required 
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by RAP 18.l (d) if and when the Court awards appellant 

attorney's fees for this appeal. 

VIII. CONCLUSION 

In sum, the Court of Appeals' interpretation of RCW 

42.56.904 is erroneous as a matter of law. This Court should 

grant review under RAP 13 .4(b )(1 ),(2) and ( 4), reverse the lower 

courts, award WCOG its reasonable attorney's fees for this 

appeal, and remand this case to the superior court for further 

proceedings. 

Appendix A 

Appendix B 

XI. APPENDICES 

Unpublished Opinion (11/13/23) 

SHE 1897 House Bill Report (2007) 

This brief contains 4608 words ( or less), excluding the 

parts of the brief exempted from the word count by RAP 18 .1 7. 

30 



RESPECTFULLY SUBMITTED this 13th day of 

December, 2023, 

William John Crittenden, WSBA No. 
22033 
Attorney at Law 
12345 Lake City Way NE 

Seattle, WA 981 25-5401 
(206) 3 61 -5972 

bill@billcrittenden.com 

Attorney for Petitioner WCOG 

CERTIFICATE OF SERVICE 

I, the undersigned, certify that on the 13th day of December, 2023, I 
caused a true and correct copy of this pleading to be served, by the 
method(s) indicated below, to the following person(s): 

By email (PDF): 

Jeffrey S Myers 
Law, Lyman, Daniel 
PO Box 1 1 880 
Olympia WA 98508-1880 
jm ers@lldkb.com 

1 



F I LED 
1 1 / 1 3/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

SAN J UAN COU NTY, a mun ic ipal  
corporat ion of the State of Wash i ngton ,  

Respondent ,  

V .  

WASH I NGTON COALITION  FOR 
OPEN GOVERNMENT, a Wash i ngton 
non-profit corporation , ,  

Appe l lant .  

No. 8494 1 -7- 1 

D IVIS ION ONE  

U N PU BL ISHED OP IN ION 

SM ITH , C . J .  - The pu rpose of the  Pub l i c  Records Act (PRA) , ch . 42 . 56 

RCW, is to protect the pub l ic's i nterest i n  open and accountable government. I n  

2020 , the Wash i ngton Coa l it ion for Open Government (WCOG) made a PRA 

request of San J uan County .  San Juan County sued WCOG when it sought 

un redacted attorney i nvo ices i n  a format that the County d id not regu larly use , 

concern ing payments made to outs ide counsel representi ng the County i n  

l it igation concern i ng the PRA. San  J uan County provided the  invo ices but 

redacted a l l  descript ions of the work provided . Fol lowi ng an in camera review, 

the tria l  cou rt concl uded that San Juan County appropriate ly redacted the 

i nvo ices . 

On appea l ,  WCOG contends that ( 1 ) San J uan County i nappropriate ly 

redacted the i nvo ices in v io lation of RCW 45 .26 . 904 ; (2) that the County v io lated 

RCW 42 .56 . 080(2) by consider ing WCOG's identity ;  (3) that the County's 
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exp lanat ions of redact ions were insufficient i n  v io lat ion of RCW 42 . 56 . 2 1 0(3) ; 

and (4) that WCOG is entit led to attorney fees . We fi nd no error and affi rm . 

FACTS 

Background 

In  20 1 5 , Edward Ki ld uff sued San J uan County a l leg i ng that a local 

ord i nance ,  which created an add it ional  adm in istrative exhaust ion procedu re to 

the PRA vio lated it . 1 During l it igation , Ki ld uff was represented by a board 

member of the Wash i ngton Coa l it ion for Open Government (WCOG) and San 

J uan County h i red outs ide counse l . 2 Our state Supreme Court u lt imate ly 

concl uded that San J uan County d id not possess the authority to add an 

adm in istrative exhaust ion requ i rement to the PRA and remanded the case for 

fu rther proceed ings .  

Present Lit igat ion 

In Apri l 2020 ,  wh i le Ki ld uff was on remand , WCOG made a pub l ic records 

request seeking i nvo ices of the outs ide counsel San J uan County had h i red i n  

Ki ld uff. Worried that San J uan County was m isappropriati ng funds ,  WCOG 

requested "al l  i nvo ices , contracts , correspondence ,  notes , b ids ,  p roposa ls ,  

records re lati ng to confl icts of  i nterest , meeti ng m i nutes , and any other records 

re lati ng to [San J uan] County's use of outs ide counsel i n  Ki ld uff v.  San Juan 

1 The underlyi ng facts are set forth i n  Ki ld uff v.  San J uan County, 1 94 
Wn .2d 859 ,  453 P . 3d 7 1 9 (20 1 9) .  

2 See Ki ld uff v .  San J uan County, 1 94 Wn .2d 859 ,  453 P . 3d 7 1 9 (20 1 9) .  
(M ichele Lynn Earl-Hubbard ,  board member of WCOG , l i sted a s  counsel for 
Edward Ki ld uff) . 

2 
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County . "  A month later, San Juan County provided the i nvo ices , wh ich were 

heavi ly redacted , but inc luded the hours and tota l do l lar amounts b i l led . 

As part of the i r  PRA cla im ,  WCOG requested the documents i n  a format 

that San J uan County d id not typ ica l ly use . I n  response to the request, the 

County sued WCOG, 3 seeking a declaratory j udgment that it need not p rovide 

the records i n  an e lectron ic  format i ncompatib le with i ts track ing system .  WCOG 

later withd rew the formatt ing p iece of the i r  PRA request, instead fi l i ng a 

counterc la im assert ing that San J uan County's i nvo ices were improperly and 

excessively redacted . 

Du ring d iscovery, WCOG sought i nformation about how San Juan County 

responded to its orig i na l  PRA request, as wel l  as a l l  attorney i nvo ices that dealt 

with any PRA requests starti ng on January 1 ,  20 1 8 . The County objected , 

argu ing that the requests were overly b road and sought documents protected by 

work prod uct and attorney-cl ient privi lege .  WCOG then sought those same 

records th rough the PRA. 

When San Juan County p ropounded d iscovery requests to WCOG ,  it 

s im i larly sought prod uct ion of WCOG's i nvo ices re lati ng to the PRA request, its 

cu rrent su it , and its part ic ipation in Ki ld uff. WCOG objected , argu i ng that such a 

request ca l led for protected work prod uct and exceeded the scope of d iscovery.  

3 San J uan County i n it ia l ly named Wi l l iam Crittenden as respondent i n  the 
su it as Crittenden made the request without d isclos ing that WCOG was h is c l ient .  
Once San Juan County determ ined that WCOG was the true req uester, i t  
mod ified the compla int to name WCOG . 

3 
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In January 2022, WCOG moved for partial summary judgment, arguing 

San Juan County's production of the redacted invoices violated the PRA. 

Relying on invoices it had obtained from other agencies in separate PRA 

requests, which were less heavily redacted,  WCOG asserted San Juan County 

had excessively redacted the invoices in violation of the PRA. WCOG asked the 

court to compel the County to produce "properly redacted records" and also 

sought in camera review of the documents. The County then cross-moved for 

summary judgment on the grounds that the documents were relevant to an 

ongoing controversy and thus, exempt under the P RA. 

The court denied both parties' motions for summary judgment, concluding 

that issues of fact still existed ,  but granted WCOG's motion for in camera review. 

Following in camera review of the redacted documents, the court found that the 

redacted material was work product protected by privilege. The court stated that 

"the descriptions of the work performed by attorneys on the invoices could be 

redacted in its entirety and that [San Juan] County was not obligated to go line by 

line to select portions for more limited redaction . "  

The court denied WCOG's counterclaim and dismissed the matter with 

prejudice . The court then denied WCOG's motion for reconsideration .  WCOG 

appeals. 

ANALYSIS 

WCOG raises four issues on appeal, including whether San Juan County's 

invoice redactions complied with RCW 42.56.904, whether San Juan County 

violated RCW 42.56.080(2) by taking WCOG's identity into account, whether San 

4 
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J uan County's exp lanat ions of the redact ions satisfied RCW 42 . 56 .2 1 0  (3) , and 

whether WCOG is entit led to attorney fees. We add ress each i n  tu rn .4 

Standard of Review 

"Agency act ion taken or chal lenged under the PRA is reviewed de novo . "  

RCW 42 .56 . 550(3) ; Progress ive An imal  Welfare Soc'y v .  Un iv .  of Wash . ,  1 25 

Wn .2d 243 ,  252 , 884 P .2d 592 ( 1 994) (PAWS) . " [T]he appe l late court stands i n  

t he  same posit ion as  the tria l  cou rt where the  record consists on ly of  affidavits , 

memoranda of law, and other documentary evidence . "  PAWS , 1 25 Wn .2d 

at 252 . 

RCW 42 .56 . 904 

WCOG contends that San Juan County vio lated RCW 42 . 56 . 904 , which 

proh ib its redacti ng attorney i nvo ices i n  the i r  enti rety and l im its redact ions to 

specific exemptions ,  by redact ing a l l  descriptions i n  the i nvo ices it p rovided , 

regard less of whether they conta i ned attorney menta l impress ions ,  lega l  advice ,  

theories , or  op in ions .  We conclude that the i nvo ice descriptions were exempt 

under RCW 42 . 56 .290 .  

Our  Supreme Court has consistently re i nforced the notion that "the [PRA] 

' is  a strong ly worded mandate for broad d isclosure of pub l ic  records . '  " Soter v .  

Cowles Pub l i sh ing Co. , 1 62 Wn .2d 7 1 6 ,  731 , 1 74 P . 3d 60 (2007) (quoti ng Hearst 

Corp. v. Hoppe , 90 Wn .2d 1 23 ,  1 27 ,  580 P .2d 246 ( 1 978)) . "We l i bera l ly 

4 WCOG appeals both the F ind i ngs ,  Concl us ions ,  and Order Upon I n  
Camera Review and the Order on Reconsideration .  As we fi nd no error with the 
in camera fi nd ings ,  there is no error on the tria l  cou rt's part for denyi ng the 
motion for reconsideration .  

5 
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construe the PRA in  favor of d isclosure . "  RCW 42 . 56 . 030 ;  Soter, 1 62 Wn .2d at 

73 1 . "The PRA requ i res a government agency to d isclose any pub l ic  record 

upon request; however, an agency lawfu l ly withho lds product ion of records if one 

of the PRA's enumerated exemptions app l ies . "  RCW 42 . 56 . 070( 1 ) ; Sanders v .  

State , 1 69 Wn .2d 827 , 836 , 240 P . 3d 1 20 (20 1 0) .  "The PRA's numerous 

exemptions p rotect certa i n  records from d isclosure and the PRA a lso 

i ncorporates any 'other statute' that proh ib its d isclosure of records . "  Dep't of 

Transp. v .  Mendoza de Sugiyama,  1 82 Wn . App 588 , 597 , 330 P . 3d 209 (20 1 4) 

(quoti ng RCW 42 . 56 . 070) . Because we narrowly construe the PRA's exemptions 

i n  favor of d isclosure ,  the burden is on the agency to estab l ish that an exemption 

app l ies . Mendoza de Sug iyama,  1 82 Wn . App at 597 ; RCW 42 . 56 . 030 ; RCW 

42 . 56 . 550( 1 ) .  " I n  constru ing the PRA, we look at the Act in its ent i rety in order to 

enforce the law's overa l l  pu rpose . "  Renta l Haus .  Ass' n  of Puget Sound v. C ity of 

Des Moines , 1 65 Wn .2d 525 , 536,  1 99 P . 3d 393 (2009) . And when interpret ing a 

statute , the court ,  if poss ib le ,  must " 'harmon ize and g ive effect to a l l  of the 

re levant statutory language . ' " State v .  Peterson , 1 98 Wn .2d 643 , 647 ,  498 P . 3d 

937 (202 1 )  (quoti ng State v. Cyr, 1 95 Wn .2d 492 , 502 , 46 1 P . 3d 360 (2020)) . 

There are two sections of the PRA at issue here .  The fi rst ,  RCW 

42 . 56 . 904 , p rovides that attorney i nvo ices may not be "withheld in the i r  enti rety" 

and that "specific descriptions of work performed be redacted on ly if they wou ld  

revea l  an attorney's mental impress ions ,  actual lega l  advice ,  theories , or  

op in ions ,  or  are otherwise exempt u nder chapter 391 , Laws of 2007 or other 
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laws." The burden is on the public entity to justify each redaction and narrowly 

construe any exemption to fu ll disclosure. RCW 42.56.904. 

The second, RCW 42.56.290, is one such "other law." John Doe v. Wash . 

State Patro l ,  1 85 Wn.2d 363, 373, 374 P.3d 63 (20 1 6) .  RCW 42.56.290 

establishes the "controversy exemption , "  which provides that "[r]ecords that are 

relevant to a controversy to which an agency is a party but which records would 

not be available to another party under the rules of pretrial d iscovery for causes 

pending in the superior courts are exempt from disclosure under this chapter." 

"This is a categorical exception" that "applies to any materials that would not be 

discoverable in the context of 'a controversy under the civil rules of pretrial 

discovery.' " Mendoza de Sugiyama, 1 82 Wn. App at 597 (internal quotation 

marks omitted) (quoting Soter, 1 62 Wn.2d at 731 ). "Our Supreme Court has held 

that the controversy exemption applies to the work product doctrine and the 

attorney-client privi lege." Mendoza de Sugiyama, 1 82 Wn. App at 597. Attorney­

client privilege applies to communications and advice between an attorney and 

client and extends to documents that contain privileged communications. Soter, 

1 62 Wn.2d at 745. Similarly, work product extends to documents and tangible 

things prepared in anticipation of litigation or for trial. CR 26(b)(4). 

Here, WCOG sought access to attorney invoices from a case being 

actively litigated and in which both WCOG and San Juan County had a stake . 

Looking first to work product, the invoices were created "by or for" San 

Juan County to use in the Kilduff litigation with the County's expectation that they 

be privileged during trial. The invoices documented the actions the attorneys 

7 
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took,  the hours spent , and the amount charged for the ongo ing Ki ld uff case . As a 

resu lt ,  they constitute work prod uct under CR 26(b)(4) and are not d iscoverab le .  

Ne ither party makes any arguments about waiver and WCOG has made no 

assert ion of undue hardsh ip .  

As to  attorney-cl ient privi lege ,  the  un redacted records deta i l  exactly the 

activit ies counsel took in  fu rtherance of the l it igation . This incl udes 

commun icat ions between attorney and cl ient and h igh l i ghts documents that 

conta in  privi leged commun ications .  These are p rivi leged materia ls .  I n  

conjunct ion with the t ime and money spent , it cou ld  b e  re lative ly easy for 

oppos ing counsel to decipher San Juan County's l it igation p lan and its 

commun icat ions with its attorneys . 

Because the descriptions are privi leged under work prod uct and attorney­

cl ient privi lege and are therefore not subject to pre-tria l  d iscovery, they are 

s im i larly not subject to the PRA under RCW 42 . 56 .290 .  WCOG fa i ls  to 

acknowledge that the PRA exempts non-d iscoverable i nformation for pend ing 

controversies and that it sought such records .  Moreover, it ignores that San 

J uan County d id not redact the invo ices i n  the i r  ent i rety-neither the hours spent 

nor the amounts b i l led were redacted from the i nvo ices . RCW 42 . 56 .290 is 

d i rectly app l icab le because WCOG sought i nformat ion that is not d iscoverable 

du ring on-go ing l it igation . 

WCOG's re l iance on redacted i nvo ices from other matters is 

unpersuasive .  Attached as exh ib its to WCOG's counse l 's declaration , WCOG 

points to cop ies of i nvoices issued by San Juan County's attorney i n  other cases . 

8 
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WCOG cites no authority for the proposit ion that redact ions must look l i ke those 

cases . And in those cases , WCOG sought i nvo ices for work performed post-tria l ,  

as  opposed to  work performed wh i le t he  parties were actively l it igati ng . The 

i nvo ices WCOG seeks i n  the present case concern p retria l  matters protected by 

attorney-cl ient privi lege and the work prod uct doctri ne .  Why the County may 

have spent a certa i n  amount of money to pursue one lega l  theory over another is 

i nformat ion that is protected wh i le the l it igation is ongo ing . Moreover, we note 

that WCOG rece ived the i nformat ion it u lt imate ly sought: the tota l amount of 

money San Juan County paid outs ide counsel to l it igate the Ki ld uff matter. 

We note that both parties ded icate a substant ia l  port ion of the i r  b riefi ng 

and ora l  argument to the leg is lative h istory of RCW 42 . 56 . 904 . But the statute is 

unambiguous and therefore we need not consider the leg is lative h istory .  

"Where the mean ing of statutory language is p la in on its face , we must 

g ive effect to that p la in  mean ing as an express ion of leg is lative i ntent . "  Renta l  

Hous .  Ass' n ,  1 65 Wn .2d at 536 . On ly when a statute i s  ambiguous do we " resort 

to a ids of construction , i ncl ud ing  leg is lative h istory . "  C ity of Spokane v. Spokane 

County, 1 58 Wn .2d 66 1 , 673 , 1 46 P . 3d 893 (2006) . 

RCW 42 .56 . 904 states , 

It is the i ntent of the leg is latu re to clarify that no reasonable 
construct ion of chapter 42 . 56 RCW has ever a l lowed attorney 
i nvo ices to be withheld in the i r  ent i rety by any pub l i c  entity in a 
request for documents under that chapter. It is fu rther the i ntent of 
the leg is latu re that specific descriptions of work performed be 
redacted on ly if they wou ld  revea l  an attorney's menta l impress ions ,  
actual  lega l  advice ,  theories , or  op in ions ,  or  are otherwise exempt 
under chapter 39 1 , Laws of 2007 or other laws , with the burden 

9 
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upon the pub l ic entity to j ustify each redact ion and narrowly 
construe any exception to fu l l  d isclosure .  

The statute specifical ly i nc ludes exemptions under "other laws . "  As noted , 

"other laws" i ncludes other provis ions of the PRA. As the language of the statute 

is p la in  on its face , we do not look to the leg is lative h istory .  

At ora l  argument ,  WCOG cla imed that read ing RCW 42 . 56 .290 as 

exempt ing work prod uct wou ld render the enti rety of the PRA mean ing less 

because RCW 42 .56 . 904 was meant to l im it redact ions of attorney i nvo ices as 

a l lowed by earl ier sect ions of the statute . 5 But aga i n ,  the language of the statute 

is p la in  on its face and specifica l ly i ncludes exemptions provided by "other laws . "  

RCW 42 .56 . 904 .  We have previously he ld that RCW 42 . 56 .290 i s  one  such 

other law and the ru les of statutory i nterpretat ion do not requ i re us to d ig  deeper 

to fi nd an ambigu ity .  

Because the i nvo ices were properly exempt under RCW 42 . 56 .290 ,  we 

conclude that San J uan County's redact ions comp l ied with RCW 42 . 56 . 904 .  

RCW 42 .56 . 080 

WCOG next contends that San J uan County vio lated RCW 42 . 56 . 080(2) , 

which proh ib its d isti ngu ish ing  among persons requesti ng records , by us ing 

WCOG's identity as the requestor to j ustify withhold i ng pub l ic  records .  We 

conclude that San J uan County d id not v io late the statute . 

5 Wash . Cou rt of Appeals oral  argument, San J uan County v. WCOG , No .  
8494 1 -7- 1  (Sept. 26 ,  2023) , a t  02 : 33 ,  03 : 1 5 , 03 :55 ,  aud io  record i ng by TVW, 
Wash ington State's Pub l ic Affai rs Network, https : //tvw.org/video/d ivis ion-1 -court­
of-appeals-202309 1 2 1 4/?eventI D=202309 1 2 1 4 .  
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RCW 42 .56 . 080(2) states that "agencies sha l l  not d isti ngu ish among 

persons requesti ng records . "  A requester's use of i nformation may not be the 

basis for denyi ng a request. Delong v.  Parmelee , 1 57 Wn . App .  1 1 9 , 1 46 ,  236 

P . 3d 936 (20 1 0) .  Rather, an agency "must respond to al l  pub l ic d isclosure 

requests without regard to the status or  motivat ion of the requester . "  Livi ngston 

v. Cedeno ,  1 64 Wn .2d 46 , 53 ,  1 86 P . 3d 1 055 (2008) . 

Here ,  San J uan County responded to WCOG's req uest. WCOG argues 

that the County excessively redacted the invo ices in response to WCOG's 

identity but th is argument is unpersuas ive because as d iscussed , the County 

appropriate ly redacted the i nvo ices . And apart from being an adverse party i n  

Ki ld uff, WCOG provides no evidence that the County wou ld have , or d i d ,  treat 

them d ifferently than any other requester .  We conclude that San Juan County 

d id not v io late RCW 42 . 56 . 080(2) . 

RCW 42 . 56 . 2 1 0(3) 

WCOG also asserts that San J uan County fa i led to provide sufficiently 

deta i led exp lanat ions of how each exemption app l ied to withheld or  redacted 

records ,  in v io lat ion of RCW 42 . 56 . 2 1 0(3) . Because the exp lanat ions were 

sufficiently deta i led but h igh  leve l enough to protect the privi leged i nformation , we 

conclude that the County's exp lanat ions satisfy the statutory requ i rement .  

RCW 42 . 56 . 2 1 0(3) states that "agency responses refus ing , i n  whole or in 

part ,  i nspection of any pub l i c  record shal l  i nc lude a statement of the specific 

exemption authoriz ing the withhold ing of the record (or part) and a brief 

exp lanat ion of how the exemption app l ies to the record withheld . "  The brief 

1 1  
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exp lanat ions "need not be elaborate , but shou ld i nc lude the type of record , it 's 

date and number of pages , and , un less otherwise protected , the author and 

recip ient .  . .  Where use of any identify ing featu res wou ld  revea l  p rotected 

content ,  the agency may designate the records by a numbered sequence . "  

PAWS, 1 25 Wn .2d at 608 n . 1 8 . "Another way to properly provide a brief 

exp lanat ion is to have a code for each statutory exemption ,  p lace that code on 

the redacted i nformation , and attach a l ist of codes and the brief exp lanat ions 

with the agency's response . "  WAC 44- 1 4-04004(5) (b) . These codes al low a 

requester to make a threshold determ inat ion of whether the agency has properly 

i nvoked the exemption .  Renta l  Hous ing Ass'n ,  1 65 Wn .2d at 539 .  

Here ,  San J uan County i nserted codes for each cla imed exemption i nto 

the port ion of record redacted under that exemption . The County redacted on ly 

the descriptions of work. Because the rest of the documents remained 

un redacted , the type of record and the dates and number of pages were a l l  

access ib le .  The County provided the  fo l lowing brief exp lanations , coded as 

either " 1  C" or  "2" :  

1 C.  RCW 42 . 56 .290 exempts from d isclosure records that are 
re levant to a controversy to wh ich an agency is a party but 
which records wou ld not be ava i lab le to another party under 
the ru les of pretria l  d iscovery for causes pend ing i n  the 
superior cou rts . The referenced records are re levant to a 
controversy to which San J uan County is a party and wou ld 
not be ava i lab le under the civi l ru les of d iscovery.  

2 .  RCW 5 .60 . 060(2) (a) and RCW 42 . 56 . 070( 1 ) exempt from 
d isclosure commun ication made by a c l ient to an attorney, or  
the attorney's advice g iven thereon i n  the cou rse of 
profess ional  employment .  The referenced i nformation is a 
confident ia l  attorney-cl ient commun icat ion that is exempt from 
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disclosure. See, Hangartner v. Seattle, 151  Wn.2d 439 
(2004); Sanders v. State, 169 Wn.2d 827 (2020). 

These coded explanations track directly to the Washington Administrative 

Code (WAC) requirements. The explanations, in conjunction with the documents 

themselves, provide enough information that the requester can make a threshold 

determination as to whether the information was appropriately redacted. To 

require more detai led explanations or further identifying features would have 

revealed content protected under attorney-client privi lege and work product. We 

conclude that San Juan County's brief explanations satisfied the statutory 

requirement. 

Attorney Fees 

WCOG requests attorney fees under the PRA, which provides that "[a]ny 

person who prevails against an agency in any action in the courts seeking the 

right to inspect or copy any public record or the right to receive a response to a 

public record request within a reasonable amount of time shall be awarded all 

costs, including reasonable attorney fees, incurred in connection with such legal 

action." RCW 42.56.550(4). Because WCOG does not prevail on appeal, we 

decline to award it fees. 

We affirm. 

WE CONCUR: 
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HOUSE BILL REPORT 

SHB 1897 

As Passed Legislature 

Title : An act relating to disclosure of attorney invoices. 

Brief Description: Expressing the legislature's intent that public disclosure requirements do not 

allow attorney invoices to be exempt in their entirety. 

Sponsors : By House Committee on State Government & Tribal Affairs ( originally sponsored by 

Representatives Williams and Hunt). 

Brief History: 

Committee Activity: 

State Government & Tribal Affairs: 2/23/07, 2/27/07 [DPS]. 

Floor Activity: 

Passed House: 3/13/07, 94-2. 

Passed Senate: 4/12/07, 44-4. 

Passed Legislature. 

Brief Summary of Substitute Bill 

• Declares that it is the intent of the Legislature to clarify that attorney invoices from 

private legal counsel are not exempt from disclosure under the Public Records 

Act. 

HOUSE COMMITTEE ON STATE GOVERNMENT & TRIBAL AFFAIRS 

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass. 

Signed by 9 members: Representatives Hunt, Chair; Appleton, Vice Chair; Chandler, Ranking 

Minority Member; Armstrong, Assistant Ranking Minority Member; Green, Kretz, 

McDermott, Miloscia and Ormsby. 

Staff: Alison Hellberg (786-7152). 

Background: 

The Public Records Act (Act) requires that all state and local government agencies make all 

public records available for public disclosure unless they fall within certain statutory 

This analysis wru prepared by non-partisan legislative stqff for the use of legislative members 
in their deliberations. This analysis is not a part of the legislation nor does it constitute a 
statement of legislative intent. 
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exemptions. The provisions requiring public records disclosure must be interpreted liberally 

and the exemptions narrowly in order to effectuate a general policy favoring disclosure. 

Records that are relevant to a controversy to which an agency is a party that would not be 

discoverable to another party under the superior court rules of pretrial discovery are exempt 

from disclosure under the Act. Specifically exempt from disclosure is an attorney's work 

product. The definition of work product includes "factual information which is collected or 

gathered by an attorney, as well as the attorney's legal research, theories, opinions, and 

conclusions." Limstrom v. Ladenburg, 136 Wn.2d 595 (1998). 

The attorney-client privilege also exempts certain public records from disclosure. The 

attorney-client privilege, however, is a narrow privilege and protects only "communication or 

advice between attorney and client in the course of the attorney's professional employment." 

Hangartner v. City of Seattle, 151 Wn.2d 439 (2004). 

Summary of Substitute Bill : 

The Legislature intends to clarify that the public's interest in open, accountable government 

includes an accounting of any expenditures of public resources upon private legal counsel or 

private consultants. 

It is the intent of the Legislature to clarify that no reasonable construction of the Public 

Records Act has ever allowed attorney invoices to be withheld in their entirety by a public 

entity. It is further the intent of the Legislature that specific descriptions of work performed 

be redacted only if they would reveal an attorney's mental impressions, actual legal advice, 

theories, opinion, or are otherwise exempt under this act or other laws. The burden is on the 

public entity to justify each redaction and narrowly construe any exception to full disclosure. 

Appropriation: None. 

Fiscal Note : Not requested. 

Effective Date: The bill takes effect 90 days after adjournment of session in which bill is 

passed. 

Staff Summary of Public Testimony: 

(In support) The public has a right to know the costs of outside legal counsel retained by 

governmental agencies. It is also essential that the attorney-client confidences be protected. 

This bill is designed to strike a balance between these two important competing interests. It is 

important that the public know how much government is spending on legal costs. This is also 

the case where risk pool costs increase on account of government liability. 

Elected county commissioners in Thurston county are spending hundreds of thousands of tax 

dollars defending against sexual discrimination and retaliation. Taxpayers have a right to 
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know what is being spent and for what services. The Olympian has asked for this information 

in a public records request. The attorney that the commissioners hired to defend the county is 

refusing to share any information beyond the $250,000 deductible, on the basis that it is 

between the insurance company and the county's attorney. The implication that a document 

needs to be in an agency's possession to be disclosable is wrong. This could result in agencies 

storing documents elsewhere to avoid disclosure. Full disclosure of the acts creating liability 

will better deter future liability. Attorneys being paid by taxpayer money should not be 

allowed to hide public records. 

Other government agencies, such as the Seattle Monorail Authority, handed over similar 

information with numerous redactions. Nothing was released that would have harmed them in 

litigation. Also, under the bill, a government agency would be able to redact anything that is 

work product or would violate the attorney-client privilege. Current law already requires that 

this information be disclosed. This bill is merely a clarification. 

When an attorney represents a public entity, he or she is not acting as a private attorney. There 

is a large body of case law that says that an attorney representing a public entity has a duty of 

conscientious service. That attorney must consider the public's concerns. This bill does not 

go far enough because what exists right now is a system of shadow government. Attorneys are 

working for associations or groups, like the risk pool, which are agencies in the twilight. 

There are no cases in point regarding this issue in Washington State. 

(Opposed) The amount of the attorney invoices should be disclosed. That is accountability. 

The concern with the bill, however, is that the Public Records Act is not intended to create an 

advantage to one side in litigation involving government entities. This bill tilts the playing 

field in favor of those suing government by narrowing the scope of what courts have 

considered to be work product. This bill only includes a portion of what is typically 

considered work product. The best place to determine what is work product is in the courts. 

The entire sentence, starting at the end of line seven should be deleted from the bill. Or, the 

bill should be amended to include the entire definition of work product. 

The bill also creates an incentive for public sector lawyers to be more ambiguous in their 

billing statements. This would be a disservice to the public. 

Attorney invoices tell a story on how a lawyer develops a case. They serve as a roadmap to 

litigation. This bill creates an unfair advantage because a public sector attorney cannot ask the 

same of the other side. It will be very problematic for those who have to defend state and 

local governments. Public entities should be treated the same way as private litigants. 

Governments have the right to competent counsel. Guidance in this area could come from how 

the Bar Association (Bar) looked at billing generally. The Bar decided that in situations where 

an insurer hires counsel for the insured the dollar amounts are not confidential. The rest of the 

information is confidential. 

Persons Testifying: (In support) Representative Williams, prime sponsor; Vickie Kilgore, 

The Olympian; Greg Overstreet, Office of the Attorney General; Andrew Cook, Building 

Industry Association of Washington; Judy Endejan, Washington Coalition for Open 
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Government; Arthur West; and Rowland Thompson, Allied Daily Newspapers of 

Washington. 

(Opposed) Jeffrey Myers, Law Lyman Daniel Kamerrer & Bogdanovich PS; Mel Sorensen, 

Washington Defense Trial Lawyers; Charlie Brown, Puget Sound School Coalition; and Dan 

Lloyd, Lee Smart Cook Martin & Patterson. 

Persons Signed In To Testify But Not Testifying: None. 
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